APPENDIX II: Rationale for the Right to Counsel Provisions
The Model Code on Education and Dignity would guarantee a right to publicly funded counsel for students in certain
discipline, truancy and manifestation proceedings.390 Such a right represents one of the more significant costs
triggered by the Model Code, but at the same time is essential to the effectuation of all the other rights provided in the
Code. While the concept of a right to counsel in certain types of government-initiated civil cases is not new (most
states, for example, provide such a right either by statute or court decision in abuse/neglect or termination of parental
rights cases),391 the issue has remained largely unaddressed in both courts and legislatures with respect to longer term
suspension/expulsion/truancy proceedings.392
This Appendix briefly addresses some of the concerns mentioned about providing counsel in education cases. The
easiest framework for addressing these concerns was provided by the U.S. Supreme Court for testing for due process:
examine 1) the strength of the individual interest(s) at stake, 2) the state’s interest, and 3) the risk of a wrong decision
absent counsel.393 As to the first prong, an expulsion or long-term suspension hearing in states or districts that offer
no alternative education programs can effectively mean the end of a child’s public education. So can a truancy case or
a failure to recognize the connection between a disability and misconduct in a manifestation determination review.
Given that the right to education is guaranteed by the constitutions of many states, 394 this is a serious deprivation
indeed. Additionally, a suspension/expulsion hearing can lead to more serious consequences than those faced in a
juvenile delinquency court proceeding for the same behavior, but without the protection of counsel. For example, a
fistfight might lead to a disciplinary hearing where the child has no lawyer and where the hearing officer rules to expel
the child due to azero-tolerance policy.
In a juvenile delinquency court proceeding, the same child would likely have the right to counsel and might only face
probation or even a diversion program, especially if it was the student’s first contact with the juvenile justice system.
With respect to truancy, a juvenile can be adjudicated as truant without counsel, even though such a finding can affect
their educational placement, subject them to various restrictions (such as random drug screening), and put them under
threat of jail if they later violate the truancy order.
As to the second prong, while providing counsel does require government funds, the amount may be significantly less
than it seems at first blush. For one, if schools adopt the rest of the Model Code, there will be vastly fewer
exclusion/truancy attempts overall and therefore fewer situations that require an attorney. 395 And some students will
either decline or waive counsel, choose not to pursue a formal hearing, or be financially ineligible. Additionally,
erroneously expelling students or finding them truant (a result an attorney can help avoid) can be much costlier to the
schools and the community at large: for one, schools can lose state/federal funding when students are out on
expulsion. And when one understands that many students that are subject to long-term suspension/expulsion or a
finding of truancy may never return to school, the costs mount even higher. For instance, one study found that high
school dropouts are twice as likely to commit crimes as high school graduates, and one group of 12th-grade dropouts
will generate $1.1 billion in economic losses from juvenile crime and $10.5 billion in economic losses from adult crime
over their lifetimes.396 Communities must also pay for additional policing, jails, and criminal case prosecutions. In
Massachusetts, a study found that high school dropouts earned $456,000 less over their lifetime than those with a high
school degree.397
Finally, as to the third prong, some might say that only juvenile court proceedings are complicated enough to require a
lawyer, and while truancy proceedings are court proceedings, suspension/expulsion hearings and manifestation
determination reviews are more informal. However, while the hearings may be less formal than a court process, the fact
remains that the children whose vital interests are at stake could be so young as to be in elementary school. And the
reality is that students and families often find these hearings (whether informal or formal) to be a confusing and
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frustrating experience. Even if the school is not represented by a lawyer at the hearing, the school’s representative is an
official who is trained in school procedures and who has access to records, witnesses, and other resources that the
student lacks. The student faces the allegations on their own,398 and is forced to try to present evidence, cross-examine
witnesses, make objections, and otherwise act like an attorney without any of the skills or training to do so. Without
counsel, a student will almost always find it difficult to clearly present their side. Providing a right to counsel when a
student is being excluded from school allows the student the opportunity to be heard and to investigate and challenge
discriminatory practices, ensures a fair hearing, and protects against mistakes that could lead to a deprivation of the
right to an education.
In addition, whether the hearings are especially complicated or not, there is a significant risk of the decision being
incorrect if the child is not represented by a lawyer. This is not only because hearing officers may make the wrong
decision about whether a particular school rule was violated, but also because they may uphold punishments that are
unnecessarily harsh. In some cases, a school may be using disciplinary exclusion as a way of “pushing out” a student
who is doing poorly in their classes399 or who has a behavior-affecting disability, something only a lawyer could likely
accurately figure out. While schools need discretion in making decisions about school safety and discipline, providing
the child with a lawyer will not likely change the outcome where the school has valid reasons for trying to suspend or
expel the child; it will simply prevent exclusions that should not be occurring.
In sum, providing the child with a lawyer is what is best for the student, the school, and the community, and while costs
must certainly be addressed, such costs are, as the Supreme Court put it in a different context, “hardly significant
enough to overcome private interests as important as those here…” 400
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